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DECLARING DIVIDENDS FOR FUTURE 
STOCKHOLDERS. 

When dividends on the capital stock of corporations are de- 
clared, it is the custom of some companies to make them payable 
to those who are stockholders of record on the date of the declara- 
tion; or at the exact time of the declaration; or at the close of 
business on the day when the declaration is made; and of other 
companies to provide that they shall be paid to those who shall 
be stockholders of record at some future date, subsequent to the 
date of declaration. An inspection of the dividend notices pub- 
lished by many corporations in the newspapers, would appear to 
indicate that most companies do undertake to make dividends 
payable to those who shall be the stockholders of record at some 
date subsequent to that when the dividend is declared. And Mr. 
Cook in his work on Corporations, 1 says : 

"When a dividend is made payable on a day subsequent to 
the day on which it is formally declared, it belongs to the stock- 
holder who owns the shares on the day the dividend is declared, 
and not to the owner at the time it is payable, unless, of course, the 
resolution declaring the dividend makes it payable to stockholders 
of record of a later date." 

In many instances, the matter may be sufficiently regulated by 
special provisions in the articles of incorporation, or in the by-laws, 
of the companies, or by special agreement between the parties con- 
cerned, or by stock exchange rules controlling in the given in- 
stance, and such cases are not within the particular scope of the 
present discussion. The purpose of this article is to consider 
whether, apart from any question of the construction or effect of 
such special provisions, or contracts, or the closing of transfer 
books, or generally of estoppel, a board of directors has the power 
to determine by resolution, at the time of declaring the dividend, 
that it shall belong only to persons who shall be the record owners 
of the stock at some date subsequent to the time when the dividend 
is declared. And notwithstanding the power of stockholders to 
protect themselves against such action of the board, by special 
agreements, the question of what the rule of law is, concerning the 
power of a board to take such action, is from many points of view 
of substantial interest. 

a (6th ed.) § 539- 
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Authorities which could be said in a literal sense to deal with 
the exact point itself are few and inconclusive. But there are 
numerous decisions which apply, in other connections, principles 
which would appear to have a controlling influence upon the 
proper disposition of the question now under discussion. 

For example, in the case of I ones v. Terre Haute & Richmond 
R. R. Company, 2 Jones, the plaintiff, became the record owner of 
stock in the defendant company, at least as early as December 
16, 1856, and held a stock certificate dated December 3, 1856. 
On December 17th the defendant declared a stock dividend of 
20 per cent., to be "paid to the holders of stock at the close of the 
fiscal year, November thirtieth." Plaintiff's right to participate 
in that dividend was denied by the company, and the action 
was brought to recover the dividend. The discussion turned to 
a considerable extent on other facts which are here immaterial. 
But the articles of incorporation and the by-laws contained no 
special provisions militating against the plaintiff's claim, and it 
was held by the court that the plaintiff was entitled to recover. 
This was an instance where the directors attempted to confine the 
dividend to those who were stockholders at a date prior to the 
declaration, but the reasoning of the court would apply equally 
well to an attempt to make the dividend payable only to stock- 
holders of record at some future date. The main principle relied 
upon was that as plaintiff was in fact a stockholder of record 
at the time when the dividend was declared, he was absolutely 
entitled, as against the company, to receive credit for the same, 
and that it was not within the power of the board of directors 
to decide that the dividend should be paid to some one else instead. 
As stated in the opinion of Reynolds, C : 

"It is certainly true, as a general rule, that a stockholder in a 
corporation has an interest, in proportion to his stock, in all 
the corporate property, and has a right to share in any surplus of 
profits arising from its use and employment in the business of 
the company; and this legal right does not depend upon the 
question whether he is a stockholder of long standing or of re- 
cent date. The moment a person becomes a stockholder in a cor- 
poration all the incidents of interest or quasi ownership in the 
corporate property attach." 

"As has been said, before a dividend is declared, all the prop- 
erty of the corporation belongs, in fact, jointly to all the stock- 
holders, the legal title being in the corporate body and its affairs 

*(i874) 57 N. Y. 196. 
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managed by the directors as trustees for the stockholders. After 
a dividend is declared, each stockholder has a right in severalty 
to his particular proportion; and this right cannot, I think, be 
abridged by any discrimination of the directors in any form what- 



ever 



* * "3 



Jermain v. The Lake Shore and Michigan Southern Ry. Co.* 
related to a case of a 10 per cent, preferential guaranteed stock, 
on which no dividend for the period in question had yet been de- 
clared. Action was brought by a holder of the stock who had ac- 
quired his title long subsequent to the period for which no divi- 
dends had been declared, and he sought to compel the defendant 
company, on grounds stated, to declare and pay those dividends to 
him. In stating their agreement with the position of the plaintiff, 
the court take occasion to discuss the general subject of the rights 
of stockholders to receive dividends declared, under various cir- 
cumstances. As stated by Earl, /., in the opinion of the court : 

"The certificate issued to the plaintiff was not itself the stock, 
but only the evidence thereof. The stock had been in existence 
from the time it was issued in 1857, owned, if it had been from 
time to time transferred, by the successive transferees thereof. 
A share of stock represents the interest which the shareholder has 
in the capital and net earnings of the corporation. The interest 
is of an abstract nature, that is the shareholder cannot by any act 
of his, nor ordinarily by any act of the law, reduce it to posses- 
sion. He can take, and is entitled to take, the surplus profits 
when a dividend has been declared by the proper officers of the 
corporation, and upon dissolution of the corporation he can take 
his share of the assets thereof left for distribution, pro rata, among 
the shareholders. The corporation represents the whole body of 
the shareholders and to it, before a dividend has been declared, 
belong, in solido, all the assets in which the shareholders, as such, 
are interested. When a dividend has once been declared out of 
net earnings, the amount of such dividend is no longer a part of 
the assets of the company, but is appropriated or set apart for 
the shareholders. They receive credit for the dividends and the 
corporation simply holds them as their trustee. Therefore, before 
a dividend has been declared, a share of stock represents the whole 
interest which the shareholder has in the corporation, and when 
he transfers his stock he transfers his entire interest and divi- 
dends subsequently declared, without reference to the source from 
which or the time during which the funds divided were acquired 
by the corporation, necessarily belong to the holder of the stock 
at the time of the declaration. But when the dividend has once 
been declared and credited to the shareholder, the amount there- 

'Ibid. 205. See also Goodwin v. Hardy (1869) 57 Me. 143. 
'(1883) 91 N. Y. 483. 
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of has been separated from the assets of the corporation and been 
appropriated to his use. It is then no longer represented by his 
stock, and is no longer an incident thereof; and hence when he 
transfers his stock he does not transfer his dividend, which re- 
mains subject to his control." 

In the case of Hill v. Newichawanick Co.? it appeared that 
a board of directors on January 25, 1873, declared a dividend pay- 
able on that day and another dividend payable on a subsequent 
date. On that day the plaintiff owned certain shares of stock of 
the company. In July of the same year he sold that stock, and in 
November the second dividend above referred to, became payable. 
The court says that this dividend, having been declared in the 
previous January, 

"would not be transferred to a subsequent purchaser of the stock 
without special agreement * * *. It was a divided share of past 
earnings, and became, in law, a severed indebtedness payable to 
the then owner of the stock, without regard to subsequent trans- 
fers of such stock." 1 

In Manning v. Quicksilver Mining Co., 8 it appeared that the 
owner of certain stock carrying guaranteed dividends payable an- 
nually if earned, sold his stock to one person, and his right to 
receive the dividends thereon, for the current year, not yet de- 
clared, to another person. It was held that as the stock had been 
transferred before any dividend was declared, the transfer carried 
with it the right to receive future dividends. 9 

The same point is illustrated in cases where the owner of stock 
dies, and the question is whether, at the time of his death, the 
dividend had become part of the principal of his estate, or there- 
after represented income. Thus in Matter of Kernochan 10 the 
owner of the stock died between the date of declaration and the 
date when the dividend was made payable, and it was held that 
the dividend constituted a part of the principal of his estate and 
thus passed to trustees under his will, and was not income. In 
Lowry v. Farmers' Loan & Trust Co., 11 the testator left certain 

5 Also Wheeler v. Northwestern Sleigh Co. (1889) 39 Fed. 347. 

"(N. Y. 1876) 8 Hun 459; affd. (1877) 71 N. Y. 593, and expressly 
approved in 84 N. Y. 157, 179. 

''To the same effect are Boardman v. Ry. Co. (1881) 84 N. Y. 157; 
Hopper v. Sage (1889) 112 N. Y. 530. 

"(N. Y. 1881) 24 Hun 360. 

"Also Bright v. Lord (1875) 51 Ind. 272. 

"(1887) 104 N. Y. 618. 

M (ioo2) 172 N. Y. 137. 
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corporate stock on which a dividend was declared after his death, 
and it was held that this constituted income. 12 

The same principle is presented in another aspect in People ex 
rel. U. S. Trust Co. v. Barker, 13 where on December 7, 1893, a 
board of directors declared a dividend payable January 10, 1894. 
It appeared that January 8th, 1894, was the date fixed by statute 
for ascertaining what should be assessable as the capital of the 
corporation liable to taxation. The question was, whether or not 
the property represented by the dividend was, on January 8, tax- 
able as a part of the company's existing surplus. It was held that 
upon the declaration of the dividend the fund ceased to be the 
property of the corporation. 14 

All the authorities cited deal, it is true, merely with the rights 
of stockholders in cases where the directors had not attempted to 
change them by special action. But the grounds on which the 
decisions are based are such as to indicate that no such special 
action if taken could operate to effect any change. 

It might be said that as the directors, within limits, need not 
declare any dividend at all, they are therefore in a position to de- 
clare one subject to conditions, or on special terms. But the dif- 
ficulty with that position is, that while under ordinary circum- 
stances the question of whether a dividend is to be declared, must 
be left to the directors to decide, 16 yet they act in a fiduciary capa- 
city, and their conduct is subject in proper cases to control, 1 * and 
the real ownership of the fund, though not the unrestrained right 
to possession of it, is in the last resort in the stockholders through 
the medium of their corporation. The fact that the directors, be- 
ing agents, may decide when to distribute, and how much, does not 
empower them to change the rule of law as to the persons entitled 

"Also Matter of Kernochan (1887) 104 N. Y. 618, 626-630. As to the 
question of apportionment, under Code Civ. P. § 2720, see Matter of Kane 
(N. Y. 1901) 64 App. Div. 566. 

"(N. Y. 1895) 86 Hun 131. 

"For the distinction between the liability at law of the corporation 
owing dividends to its stockholders, the money to pay which has never 
been severed from the mass of the corporate property, but to all intents 
and purposes remains a part of it, and the liability in equity of directors 
who have set apart money in a distinct fund, to pay the dividends, and 
who hold that fund as the trustees of the stockholders, but refuse to dis- 
tribute it, see Searles v. Gebbie (N. Y. igo6) 115 App. Div. 778, affd. 
(1907) 100 N. Y. 533. 

"Burden v. Burden (1899) 159 N. Y. 287, 308; Williams v. Western 
Union Tel. Co. (1883) 93 N. Y. 162, 192. 

"Maeder v. Buffalo Bill's Wild West Co. (1904) 132 Fed. 280, 284. 
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to individual ownership of the pro rata shares of the dividend 
when declared. 

So, further, it is true that the directors may, under some cir- 
cumstances, couple the declaration of a dividend with conditions or 
qualifications. Thus for example they may declare a dividend but 
defer the payment of it; or make it payable, if a further stock 
issue has been authorized, in new stock, or if the situation war- 
rants, in bonds, or in tangible property. 1 ' But in all these matters 
they are dealing with the interests of the corporation, and arrang- 
ing details of the dividend from that point of view. The determ- 
ination, however, that a dividend shall not be paid to those who 
own the stock when it is declared, does not fall within that field. 
This proposition also disposes of certain "analogies" which were 
relied on by the court in Burroughs & Springs v. AT. C. Railroad 
Co. ls later referred to; the analogy failed because the cases cited 
involved no question of the powers of a body of agents to interfere 
with property rights not delegated to their charge. 

As it is, however, undoubted, that the directors, in declaring a 
dividend, may, as they very commonly do, make it payable at a 
later date, it might further be suggested that if they also make 
it payable to those only who shall at that later date be stockholders, 
they are in effect only declaring the dividend "as of" that later 
date. In that view it might be claimed that the real date of declar- 
ation and the date of ascertainment of the stockholders entitled to 
payment were the same, and therefore that the scheme would in 
nowise be in contravention of the principles laid down in the cases 
cited. And merely for the purpose of the present discussion it 
might be conceded that if a board should thus really intend a sort 
of conditional declaration, to become final at the later date if not 
sooner withdrawn, it might properly make it payable, if at all. to 
those who would be stockholders at that final date. But the in- 
stances where such a declaration might be intentionally made must 
be too rare to warrant discussion here ; while if such was not the 
meaning intended, the suggestion now under consideration would 
not apply. 

The proposition, however, that the directors are empowered to 
determine that only those who own stock at some future date shall 
receive payment of the dividend, is not wholly without judicial 
support. In Burroughs & Springs v. N. C. Railroad Co. ia the 



"Williams v. Western Union Tel. Co. (1883) 93 N. Y. 162, 191-2. 

IS (i8?2) 67 N. C. 376. 

"Supra. 
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court assumes that directors have such power, and also quotes with 
approval from Lindley on Partnership, 20 as follows: 

"The specific legatee (of stock) is entitled to all dividends which 
become payable after the death of the testator; Jacques v. Cham- 
bers, 2 Coll. 435 ; Wright v. Warren, 4 DeG. & S. 367 ; even though 
the resolution authorizing their payment may have been passed 
in his life time; Clive v. Clive, Kay, 600." 

As to this, however, it may be said that if it were to be taken 
seriously, in the first place it would prove too much, for it would 
include even cases where the directors say nothing about confin- 
ing payment to those who shall subsequently acquire stock. But 
that proposition would be opposed to the law as now clearly 
settled. In the next place, as to the English cases cited, so far as 
concerns Jacques v. Chambers, the dividend was in fact declared 
after the testator's death. Wright v. Warren has no bearing on 
the point under discussion. In Clive v. Clive, the decision was 
placed expressly on the special provisions of the company's char- 
ter of incorporation and deed of settlement, to the effect that no 
holder of shares should receive any dividend declared on them 
after he ceased to be proprietor thereof, .but that such dividend, 
should "remain in suspense until some other person shall have 
become proprietor in respect of the same." Although action was 
taken on the dividend before the testator's death, the court held 
that as a matter of fact the testator had ceased to be the proprie- 
tor before the dividend was declared in the sense contemplated by 
the deed of settlement. The testator had in acquiring the stock 
under certain indentures, become bound by the terms of the deed 
of settlement. On these facts, which were not known to the 
court in Burroughs & Springs v. N. C. Railroad Co. 21 as it did not 
have access to the report, 22 the case in Kay has no bearing here. 
And in an edition of Lindley then already issued in England 23 
but evidently not in the hands of the court in the Burroughs Case, 
his statement on the subject had been changed to read as follows: 

"A specific legatee of a share in a partnership or company is 
entitled to all ordinary profits and dividends declared after the 
testator's death; * * *. But profits or dividends declared be- 
fore a testator's death, * * * prima facie form part of his general 
estate, and do not pass to the specific legatee of the share : and the 
same rule applies to dividends declared before his death, but thp 
actual payment of which is postponed until afterwards. But there 

"Page 896. 

"Supra. 

M (i872) 67 N. C. 376, 382. 

B Edition of 1871. 
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may be special circumstances excluding this rule. As in Clive v. 
Clive, Kay, 600, -which turned on the special wording of the com- 
pany's deed of settlement." 

In view, accordingly, of the well-settled nature of the rights 
of those who hold stock when a dividend is declared, in cases where 
the directors do confine themselves to merely declaring a divi- 
dend and directing its payment at a later date ; and of the general 
scope of the powers of the directors in other respects, in relation to 
dividends, it appears that apart from the possible effect of pro- 
visions in charters or by-laws, or of other special facts, a board 
of directors has no power, in actually declaring a dividend, to 
make it payable to those only who shall be the stockholders at 
a later date. 

Sticwart Chapmn. 
New York. 



